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PLANNING OBLIGATIONS  
AND AFFORDABLE HOUSING  
 

SUPPLEMENTARY PLANNING DOCUMENT (SECOND REVIEW) 
CONSULTATION STATEMENT AUGUST 2012. 
Background 

This consultation statement is prepared in accordance with section 12(a) of the Town and 
Country Planning (Local Planning) (England) Regulations 2012.and sets out the consultation 
procedures, and the responses to the consultation related to the production of the Planning 
Obligations and Affordable Housing Supplementary Planning Document. 

The Planning Obligations and Affordable Housing SPD was first adopted by the City Council on 1 
December 2008, and a First Review of the SPD was approved in August 2010.which reflected the 
changed legal context for planning obligations created by the Community Infrastructure Levy 
Regulations April 2010. 

The Second Review of the SPD has now been amended, to take into account the intention to 
implement a Community Infrastructure Levy which will become the primary means of securing 
developer contributions to mitigate the impact of development.  

 

Formal Consultation Period. 

The Draft SPD Second Review was approved for consultation at a meeting of the Cabinet on 17 
January 2012. The Consultation period ran from 7 February to 20 March 2012. Documents were 
available to view on line, and paper copies were available at the Civic Centre, and at Local 
Libraries. Consultees were invited to respond using the on line consultation portal or by e mail or 
in writing. 

 
Methods of Consultation 

1. Press Notice in Plymouth Evening Herald (local paper) dated 7 February 2012  
2. A copy of the document and comments forms placed in all 17 local libraries 
3. Notification through Objective consultation data base to 2,500 on-line consultees 

which includes statutory consultees. 
4. A copy of the document and comments form in Civic Centre First Stop Reception  
5. Details of document and consultation on PCC website  
6. Presentation on 2 February to a joint meeting of Plymouth Regeneration Forum, and 

Local Agents Forum. 
7. An article published in Plymouth Matters Newsletter. Article dated Feb-March 2012 

(2,500 printed copies sent out to our database consultees) 

 

Summary of the main Issues and how they have been addressed. 

The table below provides a summary of the main issues raised at the formal 6 week consultation, 
along with a summary of how these issues have been addressed. 

Representations by, or on behalf of 11 individuals or organisations were received, 2 of which were 
in support and 4 expressed conditional support. 



 

 

A number of representations made were more relevant to the consultation on the CIL Draft 
Charging Schedule but have also been commented upon here.  

In order to incorporate improvements,, and in response to representations a number of changes 
were made as follows. 

 

§ All references to previous national policy and advice have been replaced by reference to the 
National Planning Policy Framework. 

§ The text is updated to reflect the current timetable for adoption of CIL, and to reflect the 
implications of CIL for the negotiation of infrastructure contributions through planning 
obligations. 

§ Some minor changes have been made to the affordable housing section to:  

§ Update house price and income data 

§ Amend the calculation for off site provision of affordable housing. 

§ Make the clustering guidance slightly less prescriptive. Definition of affordable housing 

§ Ensure clarity in relation to consistency with NPPF 

§ Clarification is provided in relation to how infrastructure contributions are negotiation in 
the context of sites with pre-existing uses. 

§ More flexibility is provided for extending the period for commuted payments where 
appropriate. 

 

Planning Obligations and Affordable Housing SPD – Second review  

Summary of Consultation Responses 

 

Name of Consultee Summary of representation P.C.C, Response 

1  

The Planning Bureau Ltd 

(D. Williams) on behalf of 
McCarthy and Stone 

With the exception of affordable 
housing, the SPD appears to 
operate as a CIL. 

Most of the infrastructure 
shopping list in para 1.5 should be 
part of the CIL. There is potential 
for double counting, and 
confusion. Local requirements will 
be subject to negotiation results of 
which may only become evident 
late in determination process. 

It is not correct to say that the 
Council is seeking to operate 
planning obligations in the same 
way as a CIL.  CIL is in effect a 
non negotiable tax, planning 
obligations are subject to 
negotiation and only applied 
where meeting the 3 tests of Reg 
122.  The CIL charges will be 
clearly set out in the Regulation 
123 list, so there will be no chance 
of double counting. The council 
will be as transparent and 
reasonable as possible in its 
presentation of its Regulation 123 
list.  

 

2 

Planning Issues Ltd (F.Andress)  

Para 3.16 - Object to restriction 
of service charges in respect of 
affordable units. All residents 
should pay appropriate share of 
costs irrespective of tenure. 

Paragraph 3.16 - Affordable homes 
will be expected to pay reasonable 
service charges. This is implicit in 
the case of Affordable Rent 
products the definition of which 



 

 

Where service charges are high it 
would be more appropriate to 
have off site provision. 

Para 3.41 – object to method for 
calculating off site commuted 
sums. Open market Value includes 
developers profit, this seeks to 
secure for community a share in 
profits of development contrary to 
Circular 05/2005 .More 
appropriate would be Cost of 
dwelling minus what RP can pay. 
Alternatively compare residual 
land value(RV) of a 100% market 
units with RV of same 
development but with 70% open 
market units, and 30% affordable 
housing . The difference between 
the 2 being the contribution. 

 

states that service charges are 
included in the cost. 

 

Paragraph 3.41 – Although 
Circular 05/2005 is now replaced 
by the NPPF, agree that method 
for calculating Off site commuted 
sum could be more appropriately 
expressed to exclude developer’s 
profit. To read. ”Social rented unit 
contribution = open market 
value(minus 15% developers profit 
on costs)minus the appropriate 
RSL purchase price. 

Shared ownership unit 
contribution = 50% of open 
market value minus 15% profit on 
costs.”  

3 

Sport England ( G Parsons) 

Support Local Plan and Sport and 
Recreation Evidence base. Sport 
England has worked with the 
Councils Leisure team to develop 
an evidence base to the CIL and 
SPD. 

Support the use of Planning 
Obligations and CIL as a way to 
secure new /enhanced sport 
facilities. 

Welcome the support 

4 

Theatres Trust              (R. 
Freeman) 

Pleased to see that cultural 
facilities have returned as a term 
under sub heading of community 
facilities following our 
representations on the First 
Review.. The text for this section 
has been re arranged, and we 
support the current review. 

Welcome the support 

5 

Plymouth Community Homes (M 
Nally) 

Concerned that  the flexibility of  
S106 when looking at Scheme 
viability will be compromised by 
CIL- (a number of other 
comments were made relating to 
the proposed operation of  the 
CIL, these are reported as part of 
the CIL consultation )  

The council will be as transparent 
and reasonable as possible in its 
presentation of its CIL Regulation 
123 list. Whereas CIL will be non 
negotiable, there will still be 
flexibility in negotiating S106 
obligations. In addition CIL Will 
not be charged on affordable 
housing. 

6 

Sutton harbour Holdings (J. 
Turner) 

Affordable housing should only be 
delivered via S106 but CIL 
payments should be part of 
viability considerations. Welcome 
and support changes in Second 
Review of SPD. It is essential that 
Plymouth remains flexible when 

Welcome the support. The 
amount of CIL will be deliberately 
set at a low amount so as not to 
affect the overall viability of 
development. The level that CIL is 
set will be a matter for 
consideration through a separate 



 

 

determining other S106 
obligations to ensure that growth 
agenda and investment 
opportunities can be maximised 
and remains competitive in 
attracting inward investment. 

process., with scrutiny through an 
independent examination 

7 

Network Rail (B Morgan) 

General comments on the 
requirement to consult where 
development increases usage of 
level crossings. Planning 
Obligations and Affordable 
Housing Review should set 
strategic context requiring 
developer contributions towards 
rail infrastructure where new 
development will create a 
significant change in usage of part 
of transport network and thus 
generate requirement for new or 
improved infrastructure, and /or 
station facilities. 

Comments noted. Planning 
obligations will be negotiated on a 
scheme by scheme basis and 
within the NPPF guidelines 

8 

GVA  (P Stockall) on behalf of 
Plymouth University 

Welcomes approach to ensure 
that CIL Schedule and Planning 
Obligations and Affordable 
Housing SPD are brought in to 
line to provide clear guidance to 
assess implications for 
development. Allowance should 
be made for exceptional 
circumstances such as abnormals 
to be factored in. 

Abnormals which are known 
about should be taken into 
account in the price paid ie 
property or land value. Abnormals 
which come to light  post 
purchase might be considered 
depending upon the individual 
circumstances. 

9 

Tetlow King (J Sullivan) on behalf 
of S.W.  HARP Planning 
Consortium. 

SW HARP Planning Consortium 
includes leading Housing 
Association registered Providers 
in the SW One of the main aims 
of which is to optimise the 
provision of social/affordable 
housing. Support for revision of 
SPD in view of CIL. If set correctly 
CIL can simplify payment but 
planning contributions are not 
being scaled back sufficiently in 
SPD. 

 

 

Policy CS33 on developer 
contributions is already dated as it 
precedes CIL. The list of potential 
contributions in paragraph 1.15 
might not be appropriate for 
Planning obligations following 
introduction of CIL. 

 

The council will be as transparent 
and reasonable as possible in its 
presentation of its Regulation 123 
list. The list of matters that might 
be covered by S106 obligations is 
for illustrative purposes only. 

Only those matters directly 
related to the development will be 
subject of S106. In addition there 
will still be flexibility in negotiating 
S106 obligations. 

 

Policy CS33 is not inconsistent 
with the CIL Regulations. The 
infrastructure to be funded 
through CIL will be clearly set out 
in the Regulation 123 list, which 
will provide the necessary 
safeguards against double 
counting. 

 

Although CIL will become the 



 

 

Paragraph 2.1- we support points 
1,2 and 3, but not 4 as CIL should 
provide for infrastructure. 

 

 

 

Paragraph 2.6 -CIL should cover 
education, open spaces, libraries 
etc. Agree that only 5 
developments can contribute to 
one infrastructure project via 
S106, but this is only supposed to 
apply to shared site specific 
matters such as off site highway 
works for which a need will be 
generated by more than one 
development. This should not be 
applied to education and open 
space provision. 

 

Paragraph 3.8 ,-30% affordable 
housing should be the starting 
point. 

 

 

Paragraph 3.10 – definition of 
affordable housing might change in 
NPPF. 

 

 

Proposed cap on service charges 
might be too inflexible. Cap should 
be based on discussions with 
Housing Associations. 

 

 

Paragraph 3.25 - support attempt 
to ensure affordable rent will 
remain so relative to local 
incomes. This should be covered 
by guidelines  

 

Paragraph 3.29 clusters of 12 units 
might be too low in context of 
larger flatted development. Would 
recommend 20 as a maximum. 

 

 

primary means of securing 
infrastructure contributions, Reg 
123 of the CIL Regs provides for 
the continued use of planning 
obligations subject to certain 
limitations. 

 

There is no such limitation 
imposed by Reg 123 

 

 

 

 

 

 

 

 

There is no change to the 
affordable housing policy position. 
Policy CS15 requires at least 30% 
affordable houses on qualifying 
sites subject to viability. 

 

Accepted . the definition of 
affordable housing will be changed 
to reflect NPPF 

 

 

The text states that this is an 
indicative cap which will be subject 
to agreement. 

 

 

 

This is covered in paragraph 3.25 
of the SPD  

 

 

 

Consider that 12 is normally the 
maximum cluster size, but will add 
to text to allow for larger clusters 
subject to negotiation on 
individual cases and robust 
justification. 

 



 

 

Paragraph 3.30 –design and quality 
standards might need up dating 
subject to Sir John Harman 
review. 

 

 

 

 

 

 

Para 3.34 – figures in table should 
be reviewed annually with Housing 
Associations. 

 

Paragraph 4.6 –securing local jobs/ 
training via S106 does not meet 
tests in CIL Regs. As not directly 
related to development. 

 

 

 

 

 

 

 

 

Section 7 – in previous versions 
affordable housing was exempt 
from contributions to mitigate 
impact on infrastructure. Such 
contributions are not supported. 
they should be covered by CIL 

The SPD does not offer a scaling 
back of contributions. Plymouth is 
only authority in SW to continue 
to seek contributions to 
education, open space etc in 
addition to CIL. 

 

 

 

Viability on CIL suggested only 
£500 would be sought The 
formulae in SPD suggests this 
could be much more. This 
threatens to undermine the CIL 
evidence base. 

The report referred to has not yet 
been published. The Housing 
Strategy for England removed all 
additional centrally imposed 
standards for houses built on 
surplus central government land 
and have eliminated additional 
HCA standards for public sector 
builds.  So for the moment the 
HCA standards are still in place 
and have regard to the outcome 
of the Harman review.  

 

Paragraph 3.35 states that these 
are indicative only and are subject 
of discussion on a case by case 
basis. 

 

Local Training and employment 
initiatives are appropriate matters 
for S106 agreements. There  are 
numerous examples of such 
obligations being used at Milton 
Keynes, Camden, Islington, 
Partnership for Urban South 
Hampshire etc.(See Planning 
Advisory Service  web site) In 
addition Local labour and training 
initiatives are specifically referred 
to as being a matter that could 
legitimately be included in planning 
obligations  in paragraph 16.8 of 
the Adopted Core Strategy 

 

The CIL Regulations already 
exempt Affordable Housing from 
CIL, so the suggestion is not open 
to the council to implement.  
Furthermore, the SPD does not 
itself deal with the question of 
what will or will not be funded 
through CIL.  This is a matter for 
consideration in its Reg 123 List.  
No other authority in the SW has 
yet adopted a CIL scheme, and so 
it is unclear what comparison the 
objector is trying to draw out. 

 

 

 

The approach used in the CIL 
viability evidence base 
acknowledges the narrowed scope 



 

 

 for seeking planning obligations 
through S106.  Our appraisals do 
make an explicit allowance of 
£500 per housing unit for S106-
related cost.  However, we have 
also anticipated S106-related costs 
in the “on-site infrastructure 
category” in our appraisals.  The 
on-site infrastructure category 
consists of transport-related 
infrastructure, sewers and water 
main works, and the like.  Our CIL 
viability appraisals also provide a 
5% contingency and an allowance 
for external costs.  In the round, 
we believe we have adequately 
acknowledged the costs of 
planning obligations which will sit 
outside of the CIL.  Therefore, we 
do not believe the approach in the 
SPD undermines our CIL 
evidence.  We have been sure to 
take a cautious approach towards 
the CIL Charging Schedule by 
setting the charges at a discount 
which is significantly below the 
theoretic capacity for 
developments to pay a CIL.  If, in 
the rare cases where S106 costs 
exceed our pro forma 
assumptions, we have provided 
considerable “head room” for 
developments to incorporate 
abnormal costs and still have the 
capacity to pay the CIL.  
Therefore, we do not believe that 
there is a contradiction between 
the S106-related costs in the 
Planning Obligations SPD and the 
way we have incorporated S106-
related costs within the CIL 
viability evidence base. 

 

 

 

10 

Natural England              (D 
Westbrook) 

There is much to commend within 
the consultation, in particular 
support for mitigation and net gain 
(paragraph 4.2) which is consistent 
with NPPF. 

Support commuted maintenance 
payments, there may however be 
cases where this should be for 
more than 20 years.(paragraph 
5.2) 

Welcome expression of support. 
Would be pleased to receive CLG 
response on pooled contributions. 



 

 

Support use of planning obligations 
for local and strategic green 
infrastructure .(paragraph  7.24) 

Support proposals to mitigate 
impacts of growth of city. 
(Paragraph 7.26, 7.28. and 7.29) 

Concerned that restrictions on 
pooled S106 agreements may 
hinder mitigation for International 
sites. Natural England are in 
communication with CLG about 
this and would be pleased to offer 
advice when it becomes clear. 

11 

Jones Lang La Salle            ( C 
Francis) on behalf of Imerys and 
Adams 

Note: Representations have been 
submitted on the CIL Draft 
Charging Schedule, but within 
submission reference is made to 
Planning Obligations. 

Evidence suggests that the 30% 
affordable housing target is not 
viable with CIL and as CIL is not 
negotiable, then affordable housing 
will be main target in seeking 
reductions on grounds of viability. 
Council should therefore adopt 
interim affordable housing policy. 

The list of matters potentially 
liable for S106 agreements is long 
and has potential to overlap 
Plymouth Infrastructure Needs 
Assessment Funding Gap Analysis. 
This could introduce the potential 
for double counting which would 
not be lawful. 

 

The requirement is for CIL rates 
to be set at a level which does not 
prejudice the overall viability of 
development within an area.  
Because the Council has taken a 
city wide approach to its CIL, this 
in effect means setting CIL rates 
to reflect viability in lower value 
locations of the city.  In these 
locations it is unlikely that 
development will be able to 
deliver 30% affordable housing in 
the current market conditions.  
However, in higher value areas 
delivery at the 30% level remains a 
reasonable expectation.  It needs 
to be remembered that the 
Council’s Core Strategy policy is 
to seek at least 30% subject to 
viability.   

Policy CS33 is not inconsistent 
with the CIL Regulations. The 
infrastructure to be funded 
through CIL will be clearly set out 
in the Regulation 123 list, and the 
application of Reg 123 will provide 
the necessary safeguard against 
double counting. 

The list of matters that might be 
covered by S106 obligations is for 
illustrative purposes only, and 
negotiation will take place in the 
context of the CIL Regs. 

Only those matters directly 
related to the development will be 
subject of S106. In addition there 
will still be flexibility in negotiating 
S106 obligations 

 


