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1. Purpose and scope of this policy 

1.1 All children are entitled to an education which ‘… allows them to reach their potential and live a 

more fulfilled life, regardless of their background’ (Department for Education 2019). Plymouth City 

Council is committed to ensuring that children in Plymouth receive full time education suitable to their 

age, ability, aptitude and any special educational needs they may have whether this is at school or 
otherwise. Where a child is not receiving a full-time suitable education as described above, the LA can 

intervene using a range legal measures which includes the power to prosecute.  

 

1.2 The aim of this policy is to prevent criminal offences occurring by making it clear to parents that 

they have a responsibility to ensure their child receives an education. 

 

1.3 This policy is also intended to ensure that we not only comply the applicable legislative provisions 

set out in section 444 of the Education Act 1996, but also that we ensure a fair, equitable and objective 

process across the city. 

 

1.4 With regard to instigating legal proceedings, only local authorities can prosecute parents in relation 

to non-attendance offences and must fund all associated costs. Schools and Academies can request that 

a parent is prosecuted but it is for the LA to decide whether a prosecution is appropriate and only after 

they have conducted an investigation in accordance with the applicable legislation and statutory 

guidance.  

 

1.5 A decision to prosecute will be dependent on whether there is sufficient evidence. That is,  

 

1. it meets the ‘evidential test’ and  

2. whether or not it is within the public’s interest to pursue a prosecution.  

 

1.6 The legal definition of a parent is contained in section 576 of the Education Act 1996 and refers to 

any adult who is a natural parent, someone with parental responsibility or someone who cares for a 

child. This will include divorced or separated parents of a legitimate child, even if not living with the 

child and, for educational purposes, any person who has the actual day to day care and custody of the 

child. This includes, step-parents, grandparents and cases of private fostering arrangements. 

 

1.7 This Policy is reviewed annually. 

 

2. Legal interventions available to the local authority 

2.1 In order to carry out its statutory duty in relation to school attendance, the local authority can use 

the following legal processes: 

 

1. Criminal Prosecution 

2. Penalty Notices 

3. School Attendance Orders 

4. Education Supervision Orders 

5. Parenting Orders 
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2.2 The local authority will consider Education Supervision Orders instead of or in addition to a 

prosecution. 

 

3. Applicable Legislation 

3.1 Education Act 1996 Sections 437-447 are the offences under the Act which deal with non-school 
attendance. Each offence details the legal responsibilities of both parents and the LA. 

 

3.2 Police and Criminal Evidence Act 1984 (PACE).  

Code E of PACE sets out procedures for the treatment and questioning of persons by LA staff when 

investigating offences.  In relation to school attendance offences, parents will be interviewed under 

caution for suspected offences under section 444(1A). The interview is to enable parent/carer(s) to 

offer an explanation of the facts. The interviews are audibly recorded onto CD in compliance with Code 

E to obtain an undisputed record.  

 

3.3 The Code for Crown Prosecutors 2018.  

This sets out the general principles we should apply when making decisions to instigate legal 

proceedings. These are that the LA’s evidence is reliable and credible and there is no other material 

that might affect the sufficiency of the evidence.  

We must also consider whether it is in the public interest to seek a prosecution by applying the tests 

set out in in the Code. This enables IAWS to make informed assessments of whether it is the public 

interest to instigate court proceedings, issue a penalty fine or seek an alternative disposal through the 

Single Justice Process. 

 

4. Equality & Discrimination 

4.1 The Inclusion, Attendance and Welfare Service is committed to ensuring that the prosecution 

process is transparent, fair and consistently applied across the city. An Equality Impact Assessment has 

been conducted in compliance with the Public Sector Equality Duty (PSED). In addition to this policy, 

the IAWS have a Team Charter, legal framework manual and regular case audits for all EWOS to ensure 

consistency.  

 

5. School Attendance Law: Section 444(1) Education Act 1996 

5.1 Under Section 444(1), if a child of compulsory school age who is a registered pupil at a school fails 

to attend regularly at the school, his/her parent is guilty of an offence. The Local Authority is required 

to provide evidence that the child failed to attend regularly at the school without authorisation. 

This is an ‘absolute’ or ‘strict liability’ offence.   Proof of the parent’s mental state, i.e. their 
knowledge, is not required. 

The LA must prove that: 

1.   The child is of compulsory school age 

2.   He/she is registered at a school 

3.   He/she has failed to attend regularly 
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The offence will not be made out if the parent is able to prove that the absence was as a result of any 

of the following: 

 

 The pupils absence was authorised by the school 

 The pupil was ill or prevented from attending by any unavoidable cause 

 The absence was due to days of Religious Observance 

 Transport was not provided by the LA when it should have been 

5.2 The evidence that the LA needs to produce to the court in this instance is a Certified Record of 

Attendance and a Section 9 Statement. However, in Plymouth, comprehensive case chronologies 

(detailing casework undertaken by the IAWS and/or school) are also included. 

5.3 A parent or carer found guilty of this offence could face one of the following penalties: 

 Absolute Discharge 

 Conditional Discharge 

 Fine of up to £1000 

 Parenting Order 

 

6. School Attendance Law: Section 444(1A) Education Act 1996 

6.1 Under Section 444(1A), a parent or carer is guilty of an offence if he/she knows that the child is 

failing to attend regularly and fails without reasonable justification to cause him to do so. 

 

6.2 This is an ‘Aggravated Offence’ which means that it is a higher level of offence compared to the 

offence under Section 444(1). A parent or carer found guilty of this offence could face one of the 

following penalties: 

 Absolute Discharge 

 Conditional Discharge 

 Fine of up to £2500 

 Parenting Order 

 Community Rehabilitation Order 

 A period of imprisonment not exceeding 3 months. 

 

6.3 The LA must prove, beyond reasonable doubt, the elements of the s444(1A) offence, i.e.: 

 

1. The pupil failed to attend school regularly, and 

2. That the parent knew and failed to cause the pupil to do so. 

 

A specific, additional defence to this offence is that there was a reasonable justification for the child’s 

non-attendance. 

‘Reasonable justification’ is subject to a ‘reverse burden of proof.’ This means that once the LA has 

proved 1 and 2, it is for the parent to prove, on the balance of probability, that there was a reasonable 

justification for their failure to ensure the child’s regular attendance. This would require the parent to 
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provide credible evidence of reasonable justification.  It would then be up to the LA to disprove this 

beyond reasonable doubt with comprehensive case file evidence.  

 

The same reverse burden of proof also applies to sickness and unavoidable cause. A pupil cannot be 

taken to have failed to attend regularly at the school if the parent proves that at that time the child was 
prevented from attending by reason of sickness or any unavoidable cause. 

 

6.4 No action will be taken by IAWs in relation to non-attendance without an official referral from a 

school signed by the Head Teacher or designated member of staff. Only a Head Teacher or 

designated members of staff can make decisions regarding the coding of pupils’ registers.  

 

7. Penalty Notices 

7.1 Section 23(1) of the Anti-Social Behaviour Act 2003 and Section 103 of the Education and 

Inspections Act 2006 introduced powers to Sections 444 of the Education Act 1996 which allows 

officers of the Local Authority, Head Teachers (and Deputy and Assistant Head Teachers if authorised 

by them) and the Police, (including Community Support Officers and accredited persons) to issue 

Penalty Notices in cases of unauthorised absence from school 

 

7.2 The Penalty Notice is £60 if paid within 21 days of receipt of the Notice, rising to £120 if paid after 

21 days but within 28 days of receipt of the Notice. 

 

7.3 If the penalty is not paid in full by the end of the 28-day period, the LA must either prosecute for 

the offence to which the Notice applies or withdraw the Notice.  

Unlike other Penalty Notice schemes, the prosecution would not be for non-payment of the Notice; 

instead it is for the underlying offence of failing to secure a child’s attendance at school.  

 

7.3 The LA’s powers and scope in issuing a penalty notice as an alternative to prosecution along with 

the stages of the process is detailed within the Penalty Notice Local Code of Conduct. 

 

7.4 Section 444ZA of the Education Act 1996 makes it an offence for a parent to fail to secure regular 

attendance of a child at alternative educational provision. Where it is considered that a parent has 

committed this offence, a penalty notice may be issued in line with the local code of conduct 

 

8. Education Supervision Orders 

8.1 Under section 447 of the Education Act 1996, the LA will consider whether it would be appropriate 
to apply for an Education Supervision Order (ESO) before prosecuting parents. The LA may apply 

for an ESO instead of or as well as prosecuting parents. The order is placed on the child and the 

local authority is appointed by the court to supervise that child’s education, either at a school, or 

at home for a specified period of time. The LA’s decision to apply for an ESO will depend on a 

number of factors including the preceding casework evidence and the public interest test. If the LA 

feels that an ESO is not appropriate, they will inform the court of the reasons. 

 

9. School Attendance Orders 
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9.1 Under s437 of the Education Act 1996, if it appears to the LA that a child of compulsory school age 

in Plymouth is not receiving suitable education, either by regular attendance at school or otherwise, 

we can serve a notice in writing on the parent (s) requiring them to satisfy us within 15 days of the 

notice that the child is receiving such education. If the parent(s) fails to satisfy the LA that their child 

is receiving a suitable education and, it is the LA’s opinion that it is in the child’s best interest to 
attend school as soon possible, a School Attendance Order (SAO) will be served on the parent 

naming a school to which the parent must register their child.  

 

9.2 Where a parent fails to comply with a SAO, the LA has a duty under s447(1) of the Education Act 

1996 to consider making an application for an Education Supervision Order as an alternative or as in 

addition to a prosecution. A decision to apply for an ESO will depend on the preceding casework evidence 

and the public interest test. If the LA feels that an ESO is not appropriate, they will inform the court of the 

reasons.  In cases where prosecution is sought, it will be for the court to decide whether a suitable, full-

time and efficient education is taking place. If the court upholds the SAO and the parent continues to 

fail comply, further legal action will be taken and the LA will also consider whether there are grounds 

to seek a Parenting Order. 

 

9.3 In cases of persistent breach of SAOs, the LA will use all powers under education law to ensure 

that the child receives the education to which they are entitled. Where unsuitable and inadequate 

education impairs a child’s intellectual, emotional, social and behavioral development, we will exercise 

our safeguarding and child protection duties under Sections 10 and 11 of the Children Act 2004 and 

section 175 of the Education Act 2002.  

 

10. Parenting Orders  

10.1 Parenting orders can be imposed by the court under section 8 of the Crime and Disorder Act 

1998 and the parents’ agreement is not required before an order is made. Parenting orders can be made 

by courts in addition to a prosecution under s444 of the Education Act 1996 regarding irregular 

attendance at school or a breach of a SAO. The LA can also apply to a court for a parenting order as a 

free standing order.  

 

10.2 Parenting orders consist of 2 elements:   

 A requirement for parents to attend counselling or guidance sessions (e.g. parenting 

education or parenting support classes) where they will receive help and support to enable 

them to improve their child’s behaviour. This is the core of the parenting order and lasts for 

up to 3 months; and, 

 A requirement for parents to comply with such requirements as is specified in the order. 

This element can last up to 12 months.  

 

10.3 All parenting orders must be supervised by a ‘responsible officer’ from the LA who will be named 

in the parenting order.  

 

10.4 Any breach by parents without a reasonable excuse could lead to a fine of up to £1,000. The police 

may enforce any breach of an order by a parent. Parents have a right to appeal a parenting order to the 

Crown Court. 
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11. Interview under Caution  

11.1 Interviews under Caution (IUCs) are conducted for offences under Section 444(1A) of the 

Education Act 1996; and in accordance with the Police and Criminal Evidence Act 1984 (PACE) Codes 
of Practice for the treatment and questioning of persons by local authority staff when investigating 

offences. The interview is to enable parent/carer(s) to offer an explanation of the facts. It also provides 

a further and final opportunity to provide credible evidence of any of the statutory defences. 

 

11.2 A letter will be sent to the parent/carer(s) advising them that the LA is not satisfied that the 

absences from school are justified and have now to consider court proceedings. The letter will stipulate 

which offence under the act the LA suspect has taken place. The letter will advise the parent/carer(s) 

of the following: 

 That they will be formally cautioned under PACE  

 That the interview will be audibly recorded. 

 Their right to be legally represented.  

 That it is a final opportunity to discuss their child’s attendance 

 To provide credible evidence of any the statutory defences. 

 That failure to attend could result in a prosecution being instigated. 

      

During the IUC if the parent does not provide credible evidence of any of the statutory defences the 

parent will be held under caution for a period of up to 6 months. The child’s attendance and 

unauthorised absence will be regularly reviewed.  

 

11.3 Failure to attend an IUC 

If a parent fails to attend an IUC, a letter will be sent asking them to contact the office within 5 working 

days to re-arrange the interview. The letter will advise parents that failure to do so will result in the 
child’s attendance being monitored and, if there are further unauthorised absences, legal action taken 

without further notification.  

 

11.4 Cancellation of IUC 

If a parent/carer informs IAWS that they are unable to attend on the date stipulated, another     

appointment will be offered. However, repeated cancellation will be recorded in the case evidence. No 

more than 2 cancellations will be accepted unless there are credible exceptional circumstances 

preventing attendance.  

 

12. Decision to instigate legal action 

12.1 In cases of persistent unauthorised absence from school where no credible evidence of any of the 

statutory defences is provided, the LA will consider the case for prosecution in accordance with the 

Code for Crown Prosecutors. 

12.2 Where the LA believe there is sufficient evidence of an offence and it is within the public interest 

to instigate legal proceedings, an Intention to Prosecute letter will be sent to the parent/carer(s). The 

letter will also advise them to seek legal advice. 
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12.3 Evidence submitted by the IAWS for a prosecution: 

Section 9 Statement of Witness 

Disclosure Officer’s Report 

Certified record of attendance 

Case chronology detailing casework 

Copies of letters sent to parent/carer(s) 

Transcription of IUC 

Copy of Parenting Contract 

 

13. Criteria for prosecution by the Single Justice Process (SJP): 

13.1 The SJP allows defendants accused of summary-only, non-imprisonable offences, such as offences 

under 444(1) of the Education Act 1996, to be tried and sentenced by a single magistrate rather than 

by a bench to two or three in a court. The magistrate has the same powers as a traditional court to 

impose fines and any other necessary ancillary orders such as parenting orders and costs. Defendants 

will receive a notice explaining the offence and how to enter a plea. A parent can still choose to have 

the case heard in a court. Failure to respond to the notice within 21 days will result in the case being 

heard without the parent/carer’s defence or mitigation being considered. 

 

13.2 The LA will only consider this process for offences under 444(1) of Education Act 1996 where the 

following apply: 

 

 First time offences where the level of unauthorised absences has not resulted in attendance 

below 85% 

 When a parent/carer has failed to discharge liability for an offence by paying a penalty notice 

under s444 of the Education Act 1996 and the unauthorised absence has not resulted in 

attendance below 85%. 

 When a parent/carer has failed to discharge liability for an offence by paying a penalty notice 

under s444 of the Education Act 1996 and the unauthorised absence relates to late arrival after 

the school’s register has closed. 

 

The LA will not consider SJP where there is persistent unauthorised absence and/or 

significant safeguarding/child protection concerns. 
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Appendix  

Applicable legislation and Guidance: 

Education Act 1996 https://www.legislation.gov.uk/ukpga/1996/56/contents 

The Education (Pupil Registration) (England) (Amendment) Regulations 2013:  

http://www.legislation.gov.uk/uksi/2013/756/pdfs/uksi_20130756_en.pdf 

Crime and Disorder Act 1998:  

https://www.legislation.gov.uk/ukpga/1998/37/contents 

The Anti-social Behaviour Act 2003:  

https://www.legislation.gov.uk/ukpga/2003/38/contents 

Police and Criminal Evidence Act 1984 

https://www.legislation.gov.uk/ukpga/1984/60/contents 

Code of Conduct for Crown Prosecutors 

https://www.cps.gov.uk/publication/code-crown-prosecutors 

 

Local Policy and Guidance relating to and supporting this policy: 

Statutory Intervention for Schools 

http://web.plymouth.gov.uk/framework_for_statutory_service_delivery.pdf 

Penalty Notice Code of Conduct 

http://web.plymouth.gov.uk/penalty_charge_notice_code_of_conduct.pdf 

Fair Access Policy 

http://web.plymouth.gov.uk/fair_access_in_plymouth.pdf 

Primary and Secondary Managed Transfer Protocol 

http://web.plymouth.gov.uk/secondary_managed_transfer_protocol_sept_2018.pdf 

http://web.plymouth.gov.uk/primary_managed_transfer_protocol_final.docx 

Exclusions Guidance 2017 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/641418/20170831_Excl

usion_Stat_guidance_Web_version.pdf 

Children Missing Education Policy 

http://web.plymouth.gov.uk/cme_policy.pdf 

Education of Children with Health Care Needs 

http://web.plymouth.gov.uk/education_of_children_with_health_needs.pdf 

Elective Home Education Policy 

http://web.plymouth.gov.uk/elective_home_education_policy.pdf 

Health and Wellbeing Guidance for Schools 

 

https://www.legislation.gov.uk/ukpga/1996/56/contents
http://www.legislation.gov.uk/uksi/2013/756/pdfs/uksi_20130756_en.pdf
https://www.legislation.gov.uk/ukpga/1998/37/contents
https://www.legislation.gov.uk/ukpga/2003/38/contents
https://www.legislation.gov.uk/ukpga/1984/60/contents
https://www.cps.gov.uk/publication/code-crown-prosecutors
http://web.plymouth.gov.uk/framework_for_statutory_service_delivery.pdf
http://web.plymouth.gov.uk/penalty_charge_notice_code_of_conduct.pdf
http://web.plymouth.gov.uk/fair_access_in_plymouth.pdf
http://web.plymouth.gov.uk/secondary_managed_transfer_protocol_sept_2018.pdf
http://web.plymouth.gov.uk/primary_managed_transfer_protocol_final.docx
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/641418/20170831_Exclusion_Stat_guidance_Web_version.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/641418/20170831_Exclusion_Stat_guidance_Web_version.pdf
http://web.plymouth.gov.uk/cme_policy.pdf
http://web.plymouth.gov.uk/education_of_children_with_health_needs.pdf
http://web.plymouth.gov.uk/elective_home_education_policy.pdf

